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DISABILITY DISCRIMINATION ACT 1995





Section 2




The Code of Practice



The Code is issued by the Secretary of State for Education and Employment under section 53(1)(a) of the Disability Discrimination Act.  It does not create legal obligations, and is not an authoritative statement of the law, but can be admitted in evidence to a court or Industrial Tribunal, where any provisions relevant to a question must be taken into account in determining it.



Good Practice



The Code itself emphasises that it "should not be read narrowly" 
(par.
 3.1).  Section 3, which

gives general advice on good practice, will be useful for trade unionists seeking to negotiate equal opportunities policies covering disability:



Do not make assumptions 
(par.
 3.2)

Consider whether expert advice is needed 
(par.
 3.3)

Plan ahead 
(par.
 3.4)

Promote equal opportunities 



The Code's statement that "employers who have a good policy - including monitoring its effectiveness - are likely to have that counted in their favour by a tribunal if a complaint is made" 
(par.
 3.5), will be particularly useful to trades unionists seeking to negotiate an equal opportunities policy covering disability.  Union representatives will also find it useful to refer to the section on "Setting up management systems to help avoid discrimination" 
(par.
’s
 4.55 - 4.66).



It is emphasised that employers are responsible for discriminatory behaviour by their employees when acting as agents.  Employers should publicise their equal opportunities policies, provide guidance on non-discriminatory practice and ensure the co-operation of non-disabled staff with reasonable adjustments.



Harassment will nearly always be a "detriment" under the Act 
(par.
 6.22) and employers are liable for harassment by employees unless they take reasonable steps to prevent it.  The Code recommends that disability harassment should be a disciplinary matter, and staff be made aware that it will be taken seriously 
(par.
 6.23).



Less Favourable Treatment Definition 



The Act says a disabled person is discriminated against when, for a reason related to her/his disability, an employer treats her/him less favourably than someone the reason does not apply to, and this treatment cannot be justified.



Comparisons



The Code considers the situation in which there isn't any non - disabled person with whom the comparison can be made.  It is still less favourable treatment if the employer would give better treatment to someone else to whom the reason for the treatment of the disabled person did not apply.  This comparison can also be made with other disabled people, not just non - disabled people.  For example, an employer might be discriminating by treating a person with a mental illness less favourably than he treats or would treat a physically disabled person 
(par.
 4.3).  This paragraph of the Code is not entirely clear, but the phrase "if the employer would give better treatment" suggests the use of a hypothetical comparator, like the concept of the 'hypothetical man' used in sex discrimination cases.  The difference here is that comparators can be non - disabled people and disabled people to whom the reason for discrimination in this case does not apply.  The Code's consideration of the question of with whom comparisons should be made in relation to reasonable adjustments is rather different.  In that case, the Code simply says that where there is no non - disabled person with whom a comparison can be made, then the comparison should be made with how the employer would have treated a non - disabled person.



Justifications



The Act says that less favourable treatment can only be justified if the reason for it is "material and substantial".  The Code says that this means that the reason must "relate to the individual circumstances and not just be trivial or minor" 
(par.
 4.6).  This is a key element of the Act, and it means that prejudices and stereotypes cannot justify less favourable treatment.  The examples given by the Code make it clear that anticipated prejudiced or discriminatory reactions of colleagues or customers cannot justify less favourable treatment either.  Less favourable treatment is only justified if the reason for it is material and substantial and cannot be removed or made less than substantial by an adjustment.  “Less favourable treatment is therefore justified if the disabled person cannot do the job concerned, and no adjustment, which would enable the person to do the job (or another vacant job), is practicable" 
(par.
 4.9).



Reasonable Adjustments



Employers have a duty under the Act to make reasonable adjustments to physical features and arrangements to prevent any substantial disadvantage a disabled person faces compared with non - disabled people.



Meaning of "substantial"



"Substantial" disadvantages giving rise to the duty to make reasonable adjustments are those which are not minor or trivial 
(par.
 4.17).



Meaning of "reasonable"



The Code gives guidance on the Act's list of factors taken into account in determining whether or not an adjustment is reasonable:




Effectiveness
 
-
 "It is unlikely to be reasonable for an employer to have to make an adjustment involving little benefit to the disabled employee" 
(par.
 4.22).


Practicability
 
-
 "It is more likely for an employer to have to take a step which is easy than one which is difficult" 
(par.
 4.23).


Costs
 
-
 Adjustments include staff and resource costs, and those which cost little or nothing are more likely to be reasonable.  "The significance of the cost of a step may depend in part
 
on what the employer might otherwise spend in the circumstances" 
(par.
 4.24), or "the value of the employee's experience and expertise to the employer" 
(par.
 4.25), or whether the employee is permanent or temporary 
(par.
 4.26), or the inconvenience to other employees 
(par.
 4.27).


Resources
 
-
 Adjustments that would be reasonable for employers with greater resources would be more substantial than those expected of employers with fewer resources 
(par.
 4.28).  The resources are those in practice available to the employer, and other calls on those resources will also be taken into account.  The number of staff will also be taken into account 
(par.
 4.30).


Availability of assistance
 
-
 If outside help is available, an adjustment will be more likely to be reasonable.  Disabled people are not required to contribute to adjustments, but, if they are willing to use equipment they have "this might make it reasonable for the employer to have to take some other step (as well as allowing for use of the equipment)" 
(par.
 4.31).



The Act does not mention other factors which could be taken into account in determining whether an adjustment is reasonable, but the Code says that they could exist, and mentions some.



The Code says that other employees being upset or angry because a disabled colleague gets something they wanted would not be significant.  If adjustments had been made for other employees, which went beyond the duty to make reasonable adjustments, this would not require the employer to make similar adjustments for other employees with similar impairments.  If a disabled person was unwilling to co-operate with an adjustment it would be unlikely that the employer would be required to make that adjustment 
(par.
 4.32).  It can be reasonable for an employer to make more than one adjustment 
(par.
 4.33).



Comparisons



Where there is no non - disabled person with whom a comparison can be made, then the comparison should be made with how the employer would have treated a non - disabled person 
(par.
 4.13).  See also the summary above of the Code's comments on this issue in relation to less favourable treatment.



Information



Where a disabled person expects an employer to make a reasonable adjustment, s/he will need to provide sufficient information for the employer to carry out that adjustment.  S/he will not need to tell the employer everything about her/his condition, just enough for the employer to appreciate that a DDA duty exists, and to carry out the adjustment 
(par.
 4.61).



Physical Features



"Physical features", as defined by Regulations under the Act "include anything on the premises from a building's design or construction or from an approach to, exit from or access to such a building; fixtures, fittings, furnishings, furniture, equipment or materials; and any other physical element or quality of land in the premises.  All of these are covered whether temporary or permanent" 
(par.
 4.15).



Pay and Benefits



The Act does not require employers to increase a disabled person's pay as a reasonable adjustment for a disadvantage caused by premises or by non - pay arrangements 
(par.
 4.18).  The reasonable adjustments duty does not apply the benefits of an occupational pension scheme, or "certain benefits under other employment - related benefit schemes", though employers are under a duty not to discriminate in relation to the benefits of such schemes 
(par.
 4.19).  (For more details, see below).



Failure to make reasonable adjustments - justifications



Even though an adjustment is reasonable, an employer can still claim that the failure to carry it out is justified if the reason for this is material and substantial.  An example given is where

an employee has refused to follow occupational medical advice, and then requests a reasonable adjustment to take account of her/his worsened condition 
(par.
 4.34).



Recruitment



The Disability Discrimination Act outlaws discrimination in the arrangements for determining who is to be offered employment.  This term "has a wide meaning" 
(par.
 5.2).



Job Specifications



"The inclusion of unnecessary or marginal requirements in a job specification can lead to discrimination" 
(par.
 5.3).  Blanket exclusions are unlikely to be justified as they are not material.



The Code gives as an example an employer who refuses to recruit people with epilepsy for jobs requiring only a standards driving license.  Someone with epilepsy who had a standard license and was turned down for one of these jobs would have a very strong case 
(par.
 5.4).



A preference for a certain type of person may be discriminatory if the preferred characteristic is not needed to do the job 
(par.
 5.6).  Employers can stipulate essential health requirements, but they may have to justify this, and to show in any individual case, that it would not be reasonable to waive them 
(par.
 5.5).



Advertisements



The Disability Discrimination Act does not outlaw discriminatory job advertisements - that is, it does not make it illegal to publish them.  However, where an advert could reasonably be taken to indicate that successful applicants will not have an impairment or that the employer is unwilling to make an adjustment, and a disabled person who applies does not get the job, then a tribunal will assume that the reason the person did not get the job was related to her/his disability 
(par.
 5.7).



The Code gives a very useful example.  An employer publishes an advertisement for an office worker, which says "sorry, but gaining access to our building can be difficult for some people".  Someone with mobility problems applies and is turned down.  The tribunal would assume that s/he was turned down for a reason relating to her/his disability unless the employer could prove otherwise.



Advertisements include every form of advert or notice, including internal advertisements 
(par.
 5.8).  Providing information about a job in alternative formats will often be a reasonable adjustment 
(par.
 5.9).  The Act does not prevent employers from welcoming applications from disabled people 
(par.
 5.10), but equally does not prevent employers asking whether applicants are disabled and/or whether they might need an adjustment 
(par.
 5.11).



Selection



It may be a reasonable adjustment for an employer to accept an application made in an alternative format 
(par.
 5.13).  In shortlisting, an employer must consider whether an applicant who would otherwise be at a substantial disadvantage could benefit from a reasonable adjustment "which would bring the disabled person within the field of applicants

to be considered even though he would not otherwise be within that field because of that disadvantage" 
(par.
 5.14).



The Code urges employers to think ahead about interviews, and give applicants an opportunity to suggest adjustments to help avoid discrimination at the interview 
(par.
 5.15).  Where the interview is the first point at which an employer is aware that an applicant has a disability that puts her/him at a substantial disadvantage, the duty to make adjustments applies from the point at which the employer becomes aware 
(par.
 5.16).  There is no requirement to make adjustments unless the employer "knows or could reasonably be expected to know that a particular disabled person is, or may be, applying and likely to be substantially disadvantaged" 
(par.
 5.19).  Employers can ask for information about a disability, but should not use it to discriminate.  Employers can ask about a disability if it could be relevant to an applicant's ability to do the job.  They can also ask about a disability to decide what adjustments would need to be made.  Employers "should avoid discriminatory questions" 
(par.
 5.20).



Employers can carry out aptitude or other tests but they may need to adjust them if a disabled applicant would otherwise be at a substantial disadvantage "except where the nature and form of the test were necessary to assess a matter relevant to the job" 
(par.
 5.21).



Employers can specify qualifications but may have to justify a rejection if the reason why a disabled applicant does not have a qualification is related to her/his disability.  "Justification will involve showing that the qualification is relevant and significant in terms of the particular job and the particular applicant, and that there is no reasonable adjustment which would change this" 
(par.
 5.22).



Employers can require that applicants have a medical examination, but it will probably be discriminatory for this requirement to be applied only to disabled applicants, unless this can be justified - that is, unless the reason for only requiring disabled applicants to have an examination can be shown to be material and substantial 
(par.
 5.23).  Medical evidence can justify an adverse employment decision, but is unlikely to do so if there is no substantial effect on the disabled person's ability to do the job 
(par.
 5.24).



In making the selection decision, the employer must take into account any reasonable adjustments 
(par.
 5.25).



Terms and Conditions



Terms and conditions of service must not discriminate against a disabled person, and the reasonable adjustments provision applies here as well (to the hours an employee is required to work, for instance) 
(par.
 5.27).



Justifications



An employer can offer a disabled person less favourable terms if there is a material and substantial reason for this which cannot be removed by a adjustment 
(par.
 5.28).



Performance Related Pay



The Code provides guidance on a specific point that many union activists have enquired about.  Employers can offer performance-related pay if the scheme applies to all employees (or all members of a class of employees).  "There would be no requirement to make a reasonable adjustment to an arrangement of this kind to ensure (for example) that a person's pay was topped up if a deteriorating condition happened to lead to lower performance.  However, there would still be a duty to make a reasonable adjustment to any aspect of the premises or work arrangements if that would prevent the disability reducing the employee's performance" 
(par.
 5.29).



Occupational Pension Schemes and Insurance



The Act inserts a "non-discrimination" rule in occupational pension schemes, which prevents trustees and managers from doing anything that would be unlawful discrimination if done by an employer.  Furthermore, less favourable treatment in a pension scheme can only be justified if the reason for the treatment is material and substantial.  As an example, the Code says that trustees of a pension scheme would not be justified in excluding a woman simply because she had a visual impairment.  In itself, this would be no reason why she should not receive the same pension benefits as any other employee.



Where a disabled person's health (or health prognosis) is such that the cost of providing benefits under a pension scheme is substantially greater than it would be for a person without the disability, then "an employer is regarded as justified in treating a disabled person less favourably in applying the eligibility conditions for receiving the benefit.  Employers should satisfy themselves, if necessary with actuarial advice and/or medical evidence, of the likelihood of there being a substantially greater cost" 
(par.
 6.11).



The Code has a useful illustration of this: "an employer receives medical advice that an employee with multiple sclerosis is likely to retire early on health grounds.  The employer obtains actuarial advice that the cost of providing the early retirement benefit would be substantially greater than an employee without MS and so the individual is refused access to the scheme.  This is justified".  This justification does not, however, apply to minor extra costs 
(par.
 6.14).



Trustees can refuse someone access to a scheme because of their general fiduciary duty to look after the rights and interests of all members, which might be harmed by having to pay out large benefits over a long period.  However, negotiators will bear in mind that a large scheme will be better able than a small scheme to bear the costs of admitting a disabled person.  This justification applies when a disabled person is considered for admission to the scheme.  Where a member of a scheme becomes disabled, s/he can have their benefits reduced or be expelled from the scheme, but only if "a term was applied at the time of admission which allowed this" 
(par.
 6.12).  It applies to benefits provided by a pension scheme on termination of service, retirement, old age or death, accident, injury, sickness or invalidity 
(par.
 6.13).



Where the justification applies in relation to some of a scheme's benefits but not others the employer can still apply uniform rates of contributions, even when a disabled person is not entitled to the full range of benefits 
(par.
 6.15).



It is worth emphasising that, where disabled people are admitted into a scheme on the basis of adjustments to their benefits (i.e. reduced benefits) and the scheme has a uniform contributions rate, the disabled person would have to pay the same contribution rate for smaller benefits.  The reasonable adjustments duty does not apply to benefits paid under an occupational pensions scheme "or any other benefit payable in money or money's worth" under a scheme for termination of service; retirement, old age or death; or accident, injury, sickness or invalidity 
(par.
 6.16).



The Act also applies to group insurance schemes, like permanent health insurance.  A disabled person in applying to or considering joining a group of employees covered by an arrangement like this is protected by the goods and services provisions of the Act in the same way as s/he would be if s/he were a member of the public seeking the services of the insurance company.  Unlike other elements of the goods and services provisions, however, this right is enforced through industrial tribunals, not the courts 
(par.
 6.17).



Unions have been particularly concerned about the implications of the Act for employers' insurance cover.  The Code says that employers may have to seek alternative cover if their existing cover will not extend to a disabled employee, or make reasonable adjustments so that the insurer will then provide cover.  "If cover could not be obtained at all at realistic cost it is most unlikely that the employer would have to bear the risk himself" 
(par.
 6.18).



There is a detailed article on pensions and the D.D.A. in issue 12 of the TUC Pensions Briefing.  (Single copies are available free from the Organisation and Services Department at Congress House).



Contract Workers



For the purposes of the Disability Discrimination Act, a contract worker works for a "principal" who hires them under contract from their employer - the "sending employer" 
(par.
 7.1).  A principal may not discriminate against a disabled person in the terms on which s/he is allowed to do the contract work; by not allowing the person to do the contract work; in the way access is afforded to (or by failing to afford access to) benefits in relation to contract work; or by subjecting the person to any other detriment in relation to contract work 
(par.
 7.2).



Generally speaking, the DDA and its Regulations apply to principals as if they were the actual employers of disabled contract workers.  This means that the definition of discrimination is the same 
(par.
 7.3), and the duty to make reasonable adjustments is the same 
(par.
 7.4).  The question of whether an adjustment is reasonable may be different, and the amount of time for which the contract worker will work for the principal will be important in deciding this question.



Both the principal and the sending employer can have duties to make reasonable adjustments.  The sending employer may have duties to adjust her/his own premises or arrangements 
(par.
 7.6).  The sending employer may also have a duty to make adjustments where the contract worker is likely to be put at a substantial disadvantage as a result of the arrangements or premises of all or most of the principals to which s/he may be sent 
(par.
 7.6).  The principal would not have to make adjustments it was the sending employer's responsibility to make, and would be responsible only for adjustments needed solely as a result of the principal's own arrangements of physical features 
(par.
 7.6).



The Act applies to any sending employer with 20 or more employees, and any principal with 20 or more employees.  Where a sending employer with more than 20 employees sends a contract worker to a principal with fewer than 20 employees, then the sending employer has DDA duties but the principal does not, and vice versa 
(par.
 7.7).



Leases



Where an adjustment requires a landlord's consent, the employer must write to the landlord, asking for consent, and, if s/he does not write, anything in the lease which would prevent the adjustment is ignored in determining whether the reasonable adjustments duty has been broached.  If the landlord refuses, the employer must notify the disabled person, but has no further duty.  If the landlord fails to reply within 21 days, s/he is held to have withheld consent unreasonably 
(par.
 4.41).  If the landlord imposes conditions to the consent, the employer must carry out the adjustment if those conditions are reasonable, but her/his duty to the disabled person is limited to notifying her/him if they are not reasonable 
(par.
 4.42).



It is unreasonable for a landlord to withhold consent to an adjustment if the reason is trivial or arbitrary, and will usually be unreasonable if the adjustment would not harm the landlord's interests 
(par.
 4.43).  It is unreasonable to withhold consent where the lease says that alterations of the type requested will be given consent, or that consent will be given if sought in a certain way and it has been sought in that way 
(par.
 4.44).



The question of whether it is reasonable for a landlord to withhold consent will depend upon the particular circumstances.  Examples given are where the adjustment would substantially permanently reduce the value of the premises, and where there would be significant disruption or inconvenience for other tenants 
(par.
 4.45).



The question of whether or not a condition attached to consent was reasonable will also depend upon the particular circumstances, but Regulations provide that it is reasonable to require the employer to:



Obtain planning permission and other statutory consents.

Submit plans to the landlord for approval.

Allow the landlord reasonable opportunity to inspect the work.

Reimburse the landlord's reasonable costs.

Reinstate the altered part of the premises to its original state 
(par.
 4.47).



Where the landlord has a superior landlord, s/he must notify the employer that consent will be given if the superior landlord agrees.  The provisions above then apply to the superior landlord 
(par.
 4.48).



Other areas of discrimination against employees



The duty not to treat less favourably and the duty to make reasonable adjustments applies to induction procedures 
(par.
 6.3), promotion or transfer 
(par.
 6.4), training 
(par.
 6.6), retention 
(par.
 6.19), and dismissal 
(par.
 6.21).



The Code recommends that employers should review their promotion and transfer arrangements to ensure they do not discriminate 
(par.
 6.5).  The duty also applies to "opportunities for receiving benefits (which include facilities' and services'), which are available to other employees" and employers must make reasonable adjustments to the way they are provided (though this does not apply to occupational pension schemes and insurance related benefits, see above) 
(par.
 6.7).



The Supported Placement Scheme



These arrangements also apply to the Supported Placement Scheme.  In such cases the contractor under the scheme has the duties of a sending employer, and the host those of a principal 
(par.
 7.8).



Building Regulations



Under DDA regulations, the reasonable adjustments provision does not require an employer to alter any physical characteristic that complies with Part M of the Building Regulations (which cover access for disabled people) in force at the time of construction 
(par.
’s
 4.35 and 4.36).



Statutory Consents



The Act does not require an employer to have to make an adjustment to a building that requires statutory consent (because, for instance, it is listed) which has not been given 
(par.
 4.37), and the time it would take may make an adjustment unreasonable, though the employer would still have to consider a temporary adjustment 
(par.
 4.38) and ways of making adjustment, which would not need consent or would be very likely to receive it 
(par.


4.39).



Agreements that breach the Act's provisions under the Act



Any term in a contract of employment or other agreement which requires anyone to breach the Act's employment provisions, or which excludes or limits the operation of these provisions is void to the extent that it has this effect, even where this effect is unintentional.  Any contract term that would prevent anyone making a claim to an IT is also void 
(par.
’s
 4.50 and 4.51).  Under the Agricultural Wages Acts, employers of agricultural workers can be given a permit to pay a lower wage to "incapacitated" workers.  Treatment of a disabled person in accordance with such a permit is justified under DDA Regulations, though matters outside that permit are still covered by the Act 
(par.
 4.52).



Other Legislation



Nothing in the DDA requires an employer to do anything that would breach any other statutory obligation, such as health and safety legislation.  However, it is important for union representatives to bear in mind that, where it is possible to comply both with the other legislation and the DDA, then the employer is required to do so 
(par.
 4.65).



Section 7 of the Local Government and Housing Act 1989 requires local authorities to appoint "on merit", so they cannot advertise posts as only open to disabled people.  Applications from disabled people can, however, be encouraged, and the 1989 Act's requirement "does not exclude the duty under the 1995 Act to make adjustments so a disabled person's merit' must be assessed taking into account any such adjustments which would have to be made" 
(par.
 4.66).



Trade Organisations



The Code says that trade organisations (unions and employers' associations) should check to ensure that they do not discriminate "as regards, for example, training facilities, welfare or insurance schemes, invitations to attend events, processing of grievances, assistance to members in their employers' disciplinary or dismissal procedures" 
(par.
 7.10).  The Code notes that the duty on trade organisations to make reasonable adjustments has not yet been brought into effect 
(par.
 7.12).  Unions are responsible for the actions of their employees and agents in relation to disabled members and applicants for membership in the same way as employers are responsible for the actions of their employees and agents in dealing with disabled applicants for jobs and employees 
(par.
 7.13).



Resolving Disputes



The Act does not require employers to resolve disputes within their organisations, but the Code suggests it is in employers' interests 
(par.
 8.1).  The Code suggests the use of a grievance procedure 
(par.
 8.2), and further suggests that employers may wish to review existing procedures.  Grievance procedures must be applied on the same basis to disabled employees and others or they may be discriminatory themselves, and the duty to make reasonable adjustments applies to grievance procedures 
(par.
 8.3).



Complaints



An annex deals with complaints under the employment provisions of the Act.  A person who believes that an employer has discriminated against them or failed to make a reasonable adjustment can complain to an Industrial Tribunal 
(par.
 1).  The complainant can use the Questionnaire Procedure 
(par.
 13).  Complaints must normally be made within 3 "calendar" months of the incident they are about, (even if the use of internal procedures has eaten up some of this time) though Tribunals can consider complaints which are out of time if they consider that, in all the circumstances of the case, it is just and equitable to do so 
(par.
 18).



In practice, Tribunals rarely allow extensions.  NB, time expires one day short of the 3 months.  Thus, for instance, if a complaint originated on the 14th of March, the application must be at the Tribunal on 13th June.  Also, February 28/9 are exceptional - applications must be in by May 27/8.  It is worth checking the IT Rules if there is any danger of being late.



When a formal complaint has been made, the Advisory, Conciliation and Arbitration Service has a duty to promote a settlement without a formal hearing.  ACAS can also assist in this way without a formal application being made 
(par.
 2).



If the IT upholds the complaint it can:



Declare the rights of the complainant and respondent in relation to the complaint.

Order the respondent to pay the complainant compensation.

Recommend that, within a specified time, the respondent takes reasonable action to prevent or reduce the adverse effect in question 
(par.
 4).



ITs can also award compensation for injury to feelings 
(par.
 5), and have the power to make a "restricted reporting order", prohibiting the publication of anything which would enable members of the public to identify the complainant or anyone else mentioned in the order, until the Tribunal's decision is promulgated.  These orders are used if the tribunal is going to hear evidence of a personal nature 
(par.
 19).



If the respondent fails, without reasonable justification, to comply with a Tribunal's recommendation, it may increase the compensation or order compensation if it did not do so in the first place 
(par.
 6).



Disabled people can take a case against employers and their agents (including employees acting as agents), trade organisations, people who hire contract workers, and anyone who helps one of these to discriminate 
(par.
 7).  Where a complaint involves the consent of a landlord to an adjustment, either party may ask the Tribunal to make the landlord a party to the proceedings.  The Tribunal can "make any appropriate declaration, order that the alteration may be made, or award compensation against the landlord" 
(par.
 8).



Complaints about an occupational pension scheme should be taken through the pensions dispute mechanism.  If necessary, a complaint can be made to the Pensions Ombudsman, whose services are free 
(par.
 9).  There is a general right for anyone claiming maladministration by trustees to appeal to the Ombudsman, whose address is:



Dr Julian Farrand,

Pensions Ombudsman

11 Belgrave Road

LONDON

SW1 1RB



A disabled person who believes that an employer has discriminated against him in providing access to a pension scheme can complain to an IT, using the normal procedure 
(par.
 12).  In general, the terms of an agreement (including a contract of employment) cannot prevent a disabled person taking a complaint to an IT or force a complaint to be stopped, except in special circumstances:



either an ACAS conciliation officer has acted under the Act on the matter,

or the following all apply:



The disabled person has received independent legal advice from a qualified lawyer about the terms and effects of the agreement, particularly its effect on her/his ability to complain to an IT.  (NB it is intended to widen this provision to include trade union officers and advice centre workers, subject to the insurance policy caveats applying to lawyers).

The person giving this advice has an insurance policy covering any loss arising from this advice.

The agreement must be in writing, relate to the complaint, identify the adviser and say these conditions are satisfied 
(par.
 15).



Other Matters



Other annexes outline the definition of disability, as covered by the Guidance, and list useful sources of information and advice.



Finally, it is worth noting that the definition of "employment" in the Disability Discrimination Act is broader than that used in the Employment Rights Act:



employment under a contract of service or of apprenticeship, or a contract personally to do any work.  The last category covers persons who are self-employed and agree to perform the work personally.  Employee' means anyone whose contract is within that definition of employment, whether or not, for example, he works full-time 
(par.
 2.8).



Section 3



The Guidance on the Definition of Disability



The Guidance is designed to be used where the Disability Discrimination Act's definition of disability is not clear.  The Guidance defines each of the main elements of the Act's definition of disability:



a person with a physical or mental impairment which has a substantial and long-term adverse impact on his ability to carry out normal day-to-day activities.



Substantial 



The Act uses the word substantial because disability is generally understood "as a limitation going beyond the normal differences of ability which may exist among people" 
(par.
 A1



A substantial effect is one that is more than minor or trivial, and the following factors are to be taken into account in determining whether an effect is substantial:




The time taken to carry out an activity compared with what would be expected of a person without the impairment 
(par.
 A2).


The way in which an activity is carried out compared with what would be expected of a person without the impairment 
(par.
 A3).


Cumulative effects of an impairment - an impairment might not have a substantial impact on any one activity, but the cumulative impact on several could be substantial.  Similarly, someone with several impairments, none of which had a substantial impact, might have a cumulatively substantial impact 
(par.
 A4).


Effects of behaviour - if "coping" behaviour can make the impact non-substantial then it is not substantial, though the possibility that the ability to manage the effects of an impairment may deteriorate should also be taken into account 
(par.
’s
 A7 and A8).  On the other hand, where such behaviour has been advised by a medical practitioner, it may count as treatment, and should therefore be disregarded 
(par.
 A9).


Effects of environment such as temperature, time of day, how tired the person is 
(par.
 A10).


Effects of treatment - where an impairment is being treated or corrected (by drugs or a prosthesis, for instance) it is to be treated as having the same effect as it would have without that treatment or correction; even if this results in the effects being completely under control or not at all apparent 
(par.
’s
 A11 and A12).
  
This provision does not apply to sight impairments corrected by contact lenses
 
or spectacles (not including devices to correct sight
 
that
 are not contact
 lenses or spectacles)
 
(par.
 A14)
.


Progressive conditions - where a person
 
has a condition which is likely to change or develop over time and which
 
will have a substantial impact, s/he is treated as having a substantial impact
 
from the moment the condition has some impact on the ability to carry out
 
normal day-to-day activities. 
 
"The effect need not be continuous and need
 
not be substantial. 
 
For this rule to operate medical diagnosis of the condition
 is not by itself enough
" 
(par.
 A15)
.


Severe disfigurements: where an impairment
 
is a severe disfigurement it is treated
 as having a substantial effect
 
(par.
 
A16)
. 
 This provision does not apply to tattoos, body piercing for decorative
 
purposes and any
thing attached through piercing
 
(par.
 A16)
.





Long 
Term





A long
 
term effect is one which has lasted at least 12 months; or where the period
 
for which it lasts, from the first onset is likely to be at least 12 months;
 
or which is likely to last for the rest of the person's life. 
 
In determining
 
whether someone has had a disability in the past, a long-term effect is one
 which lasted at least 12 months
 
(par.
 B1)
.




In determining whether an effect is long term by this definition, there
 
are 
five points to be considered:




I
s it a fluctuating effect? 
 
It is not
 
necessary for the effect to be the same throughout the relevant period, and
 
some of the effects can disappear. 
 
There is a long-term effect if the impairment
 
continues to have (or is likely to have) a substantial adverse effect on
 
the ability to carry out normal day-to-day a
ctivities throughout the period 
(par.
 B2).


Is it a recurring effect?
 
 If an impairment has had a substantial
 
effect but the effect then ceases, it is treated as continuing if it is likely
 to recur
 
(par.
 B3)
. 
 Likelihood is determined taking all the circumstances
 
of the case into account, including what the person could do to prevent the
 recurrence
 
(par.
 B5)
. 
 "Conditions which recur only sporadically or for short
 
periods (e
.g. epilepsy) can still qualify
" 
(par.
 B3)
. 
 
Hay fever
 is excluded
 
from this provision unless it aggravates t
he effects of another condition 
(par.
 B3).


The effect of treatment. 
 
If medical or other treatment is likely
 
to cure an impairment this will also be taken into account. 
 
If the treatment
 
simply prevents or delays recurrence, and recurrence would occur if the treatment
 
stopped, the tr
eatment is ignored 
(par.
 B6).


The meaning of "likely":  
 Likely
 
means "more probab
le than not that it will happen
" 
(par.
 B7)
.
 "In assessing
 
the likelihood of an effect lasting for any period, account should be taken
 
of the total period for which the effect exists. 
 
This includes any time before
 
the point when the discriminatory behaviour occurred as well as time afterwards.
  
Account should also be taken of both the typical length of such an effect
 
on an individual, and any relevant factors specific to this individual (for
 
example
, general state of health, age)
" 
(par.
 B8)
.


Past disabilities.  
T
he
 
Act's definition of disability covers a person who has had a disability in
 
the past, even if s/he has since recovered or if the effects have become
 
less than substantial, providing that the past disability had a long-term
 
substantial adverse effect on the ability to carry out normal day-to-day
 
activities. 
 
In deciding whether a person has had a disability in the past,
 
the effect will have been long-term "if they lasted more than 12 months after
 
the first occurrence, or if a recurrence happened or continued until more
 
than 12 mo
nths after the first occurrence
" 
(par.
 B9)
. 
 A past disability will
 
have had recurring ef
fects if they did in fact recur 
(par.
 B3).





Normal day-to-day activities





Normal day-to-day activities are activities
 that
 are "normal for most people and carried out by most people on a daily
 
or fr
equent and fairly regular basis
" 
(par.
 C2)
. 
 The term does not include
 
"work of any particular form, because no pa
rticular form of work is normal for most people
" 
(par.
 C3)
.




An impairment affects "normal day-to-day activities"
 
if it affects activities in one or
 more of the following areas:




Mobility


Manual dexterity


Physical co
-ordination


Continence


Ability to lift,
 
c
arry or move everyday objects


Speech, hearing or eyesight


Memory or
 
ability to concent
rate, learn or understand; or


Perception of risk of physical
 danger.





"The headings are exhaustive - the person must be affected in one
 of these respects
" 
(par.
 C9)
. 
 The Guidance says that it will often be obvious
 
that there is a substantial adverse impact on at least one of these activities,
 
and it will be unnecessary to consider how the person is affected in the
 other areas
 
(par.
 C5)
.




Adverse effects may be direct or indirect. 
 
Indirect
 
effects can be where a person is able to do something, but would suffer pain
 
or fatigue if s/he did, or has been given med
ical advice not to do something 
(par.
 C6)
. 
 Where a person has a mental illness, s/he may be physically able
 
to carry out one of these activities, but in practice unable to sustain it
 over a reasonable period
 
(par.
 C7)
. 
 In the case of children under 6, where
 
an impairment does not have an effect on any of these activities "it is to
 
be treated as having a substantial and long-term adverse effect on the ability
 
of that child to carry out normal day-to-day activities where it would normally
 
have a substantial and long-term adverse effect on the ability of a person
 
aged six years or over to carry o
ut normal day-to-day activities
" 
(par.
 
C8)
.




The Guidance gives advice for each of the activities on the factors to
 
be taken into account in deciding wh
ether an effect is substantial:




Mobility
 - 
"This covers moving or changing position in a wide sense. 
 
Account should
 
be taken of the extent to which, because of either a physical or mental
 
condition, a person is inhibited in getting around unaided or using a normal
 
means of transport, in leaving home without assistance, in walking a short
 
distance, climbing stairs, travelling in a car or completing a journey on
 
public transport, sitting, standing, bending, or reaching, or getting around
 in an unfamiliar place" 
(par.
 C14)
.



Manual dexterity
 - 
"This covers the ability
 
to use hands an
d fingers with precision.  
Account should be taken of the extent to which a person can manipulate
 
the fingers on each hand or co-ordinate the use of both hands together to
 
do a task. 
 
This includes the ability to do things like pick up or manipulate
 
small objects, operate a range of equipment manually, or communicate through
 
writing or typing on standard machinery. 
 
Loss of function in the dominant
 
hand would be expected to have a greater effect than the equivalent loss
 in the non-dominant hand" 
(par.
 C15)
.



Physical co-ordination
 
- 
"This covers
 
balanced and effective interaction of body movement, including hand and eye
 
co-ordination. ... 
Account 
should be taken of the
 ability to carry out composite 
activities such as walking a
nd using hands at the same time
" 
(par.
 C16)
.



Continence
 
- 
"This covers the ability to control urination and/or defecation.
  
Account should be taken of the frequency and extent of the loss of control
 and the age of the individual" 
(par.
 C17)
.



Ability to lift, carry or otherwise
 
move everyday objects
 
- 
"Account should be taken of a person's ability to repeat
 
such functions or, for example, to bear weights over a reasonable period
 
of time. 
 
Everyday objects might include such items as books, a kettle of
 
water, bags of shopping. a briefcase, an overnight bag, a chair or other
 pieces of light furniture" 
(par.
 C18)
.



Speech
 
- 
"Account should be taken of how far a person is able to speak clearly
 
at a normal pace and rhythm and to understand someone else talking normally
 
in the person's native language. 
 
It is necessary to consider any effects
 
on speech patterns or which might impede the acquisition or processing of
 
one's native language, for example 
by someone who has had a stroke
" 
(par.
 C19)
.



Hearing
 
- 
"If a person uses a hearing aid or similar device, what needs
 
to be considered is the effect that would be experienced if the person were
 
not using the hearing aid or device.
 
 Account should be taken of effects where
 
the level of background noise is within such a range and of such a type that
 
most people w
ould be able to hear adequately" 
(par.
 C19)
.



Eyesight
 
- 
"If a
 
person's sight is corrected 
by spectacles or contact lenses,
 
or 
could be
 
corrected by them, what needs to be considered is the effect remaining while
 
they are wearing such spectacles or lenses, in light of a level and type
 
normally acceptable to most people f
or normal day-to-day activities
" 
(par.
 C19)
.



Memory or ability to concentrate, learn or understand
 
- 
"Account should
 
be taken of the person's ability to remember, organise his or her thoughts,
 
plan a course of action and carry it out, take in new knowledge, or understand
 
spoken or written instructions. 
 
This includes considering whether the person learns to do things
 
significantly more slowly than normal. 
 
Account should be taken of whether
 
the person has persistent and significant difficulty in reading text in standard
 
Eng
lish or straightforward numbers" 
(par.
 C20)
.



Perception of the risk of
 
physical danger
 
- 
"This includes both the underestimation and overestimation
 
of physical danger, including danger to well-being. 
 
Account should be taken,


for example, of whether the person is inclined to neglect basic functions
 
such as eating, drinking, sleeping, keeping warm or personal hygiene; reckless
 
behaviour which puts the person or others at risk; or excessive avoidance
 behaviour without a good cause
" 
(par.
 C21).






Exclusions from the definition





The Guidance 
(
Part I, 
Par.
 8) 
lists the conditions
 excluded from the definition:




Addiction
 
to or dependency on alcohol, nicotine or any other substance (other than


in consequence of the substance
 being medically prescribed).


Hay
 
fever,
 
except where it aggravates the
 effect of another condition.


Tendency to
 set fires.


Tendency to steal.


Tendency to physical or sexual abuse of
 other persons.


Exhibitionism.


Voyeurism.





Registered
 
disabled people






The register of disabled people is abolished by the Disability
 
Discrimination Act, but people who would not meet the definition of disability
 
in the Act, are counted as disabled for the purposes of the Act for three
 
years from 2 December 1996 if they were on the register on both 12 January
 
1995 and 2 December 1996. 
 
"Those who are treated by this provision as being
 
disabled for the three-year period are also to be treated after this period
 
has ended as havi
ng had a disability in the past" (Part I, 
Par.
 9).




Schedule
 
1, 
Par.
 7(3) of the Act says that a certificate of registration (Green Card)
 
"shall be conclusive evidence, in relation to the person with respect to
 
whom it was iss
ued, of the matters certified."




Impairment





Normally any
 
disagreement about the definition will be about the effects of an impairment,
 
rather than whether or not a person actually has an
 impairment
 (Part I,
 
Par.
 10)
. 
 Where such disputes do arise it is not necessary to consider how
 
the impairment was caused, even if it was caused by a condition which is
 excluded
 (Part I, 
Par.
 11)
. 
 The term "physical or mental impairment" in the
 
definition of disabili
ty includes sensory impairments
 (Part I, 
Par.
 12).
  
A mental impairment does not have to be a mental impairment as defined by
 
the Mental Health Act 1983 or the Me
ntal Health (Scotland) Act 1984
 (Part
 
I, 
Par.
 15)
. 
 Mental illnesses are only counted as mental impairments if they
 
are clini
cally well-recognised illnesses
 recognised by "a respected body
 
of medical opinion. 
 
It is very likely that this would include those specifically
 
mentioned in publications like the World Health Organisation's International
 Classification of Diseases
" (Part I, 
Par.
 14)
. 
 Although the Code does not
 
say this, its discussion of the WHO classification here does suggest that
 
the WHO definition of an impairment as "any loss or abnormality of psychological,
 
physiological or anatomical structure or function" might have a wider
 
significance than jus
t for mental impairments.



